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AMICI STATEMENT OF INTEREST

The American Civil Liberties Union (“ACLU”), the ACLU of Florida,
and the American Medical Women’s Association (“AMWA”) (collectively
“Amici”), submit this brief in support of Appellant Samantha Burton’s
appeal from the Leon County Court order that she be confined to a hospital
and submit to medical treatment, all against her will, for the duration of her
pregnancy. Each of the Amici is committed to advancing and protecting
women’s rights to health, privacy, and autonomy, particularly with respect to
a woman’s decisions affecting her pregnancy.

The ACLU and its state affiliate, the ACLU of Florida, have long
been dedicated to the principles of liberty and equality embodied in the
United States and Florida Constitutions and to protecting the constitutional
rights of privacy and reproductive choice. AMWA, an organization of
women physicians and medical students dedicated to women's health and the
advancement of women in medicine, supports the right of women to make
choices, without governmental interference, when it comes to their medical
care. Thus, the proper resolution of this case is a matter of substantial
concern to Amici. In addition, it is respectfully submitted that Amici’s
analysis of the important constitutional question raised by this appeal may

assist this Court in resolving this case.



SUMMARY OF THE ARGUMENT

At stake in this case are two related components of the fundamental
constitutional right of privacy guaranteed by the Florida Constitution: the
right of every adult person to make an informed decision to refuse medical
treatment, and the right of women to continue their pregnancies without fear
of state intrusion on their bodily integrity and autonomy. In violation of
these rights, in March 2009, the State succeeded in completely depriving
Samantha Burton, a mother of two who was suffering pregnancy
complications in her 25th week of pregnancy, of her physical liberty and
medical decision-making authority for the remainder of her pregnancy.

At the State’s request, the Circuit Court, Leon County, ordered Ms.
Burton to be indefinitely confined, which had her pregnancy gone to term
would have been up to fifteen weeks, to Tallahassee Memorial Hospital and
to submit, against her will, to any and all medical treatments, restrictions to
bed rest, and other interventions, including cesarean section delivery, that in
the words of the court, “the unborn child’s attending physician,” deemed
necessary to “preserve the life and health of Samantha Burton’s unborn
child.” (Appellant’s Ex. D, at 1-2.) The court further ordered that “Ms.
Burton’s request to change hospitals is denied as such a change is not in the

child’s best interest at this time.” (Id. at 3.) The court approved the State’s



wholesale control over Ms. Burton’s liberty and medical care during
pregnancy on the erroneous legal premise that the “ultimate welfare” of the
fetus is the “controlling factor” and was sufficient to override her
constitutional rights to liberty, privacy, and autonomy. (Id. at 1.) After at
least three days of this state-compelled confinement and management of Ms.
Burton’s pregnancy, doctors performed an emergency cesarean section on
Ms. Burton and discovered that her fetus had already died in utero.
Thereafter, she was released from the hospital. (Appellant’s Ex. E, at 1; Ex.
F,atl.)

As addressed fully below, first, the court erred as a matter of law by
failing to give any real consideration to the liberty and privacy rights of Ms.
Burton and instead applying what amounted to a “best interest of the fetus”
standard. Such an approach turns on its head well-established standards
protecting the right of every adult to make private decisions about their own
medical care. Second, the court erred in equating the asserted interest in
protecting fetal life to the State’s “parens patriae authority to ensure that
children receive medical treatment which is necessary for the preservation of
their life and health,” (see Appellant’s Ex. D, at 1), and in holding that the
interest in fetal life justified confining Ms. Burton to a hospital bed and

overriding her right to refuse medical treatment. Finally, applying the



correct constitutional analysis, and looking to appropriate medical standards
of care, it is evident that the State did not demonstrate the type of compelling
interest necessary to justify the extraordinary use of involuntary confinement
and forced medical treatment in this case.
STANDARD OF REVIEW

On this appeal, the threshold issue is whether the court below applied
the correct constitutional analysis for determining whether the State carried
its burden of demonstrating that absolutely depriving Appellant of her
fundamental constitutional rights of privacy, medical autonomy, and liberty,
was necessary to achieve a compelling state interest. Because the
appropriate constitutional analysis is a question of law, review on appeal is
de novo. See Armstrong v. Harris, 773 So.2d 7, 11 (Fla. 2000); see also
Davis v. Bruhaspati, Inc., 917 So.2d 350, 351 (Fla. 1st DCA 2005); Wagner

v. Wagner, 885 So.2d 488 (Fla. 1st DCA 2004).

t Although the present case is now moot, this Court can accept jurisdiction
because, as the Florida Supreme Court has held in another case of forced
medical treatment, “the issue is one of great public importance, is capable of
repetition, and otherwise might evade review.” In re Dubreuil, 629 So.2d
819, 822 (Fla. 1993) (accepting jurisdiction and reversing decision below
after patient’s right to refuse treatment had already been violated), reh’g
denied, 629 So.2d 819 (Fla. Jan. 20, 1994) (No. 80311).



ARGUMENT
l. The Constitutional Standard for Authorizing Forced Medical

Treatment Requires the State to Prove that its Action is

Narrowly Tailored to Advance a Compelling State Interest.

It is firmly established that under the Florida Constitution’s expressly
enumerated right of privacy, article I, section 23, “everyone has a
fundamental right to the sole control of his or her person,” which includes
the “integral . . . right to make choices pertaining to one’s health, including
the right to refuse unwanted medical treatment.” In re Guardianship of
Browning, 568 So.2d 4, 10 (Fla. 1990). This “inherent right to make choices
about medical treatment . . . encompasses all medical choices.” 1d.? Thus,
the right, which extends to “everyone” and “all medical choices,” of course,
necessarily encompasses the right of a pregnant woman to refuse medical

treatment recommended to preserve her own health or the health of her

fetus.®

2While the federal Constitution also protects the right to refuse medical
treatment, see, e.g., Cruzan ex rel. Cruzan v. Director, 497 U.S. 261 (1990),
the greater protections afforded under the Florida constitutional right to
privacy control this case. See, e.g., In re T.W., 551 So0.2d 1186, 1192 (Fla.
1989) (holding Florida Constitution’s express right of privacy “embraces
more privacy interests, and extends more protection to the individual in
those interests, than does the federal Constitution”).

* Indeed, In re Guardianship of Browning, 568 So.2d at 10, and In re
Dubreuil, 629 So.2d at 822, two seminal Florida Supreme Court cases
addressing the right to refuse medical treatment, repeatedly draw and quote



The Florida Supreme Court has repeatedly made clear the rigorous
standard of review that courts must apply to any infringement of this right:

The State has a duty to assure that a person’s
wishes regarding medical treatment are respected.
That obligation serves to protect the rights of
individuals from intrusion by the state unless the
state has a compelling interest great enough to
override this constitutional right. The means to
carry out any such compelling state interest must
be narrowly tailored in the least intrusive manner
possible to safeguard the rights of the individual.

Id. at 13-14; see In re Dubreuil, 629 So.2d 819, 822 (Fla. 1993), reh’g

denied, 629 So.2d 819 (Fla. Jan. 20, 1994) (No. 80311) (quoting same).

There is no “*bright-line test’” for determining what constitutes a
sufficiently compelling interest to override a patient’s refusal of medical
treatment. In re Guardianship of Browning, 568 So.2d at 14 (quoting Pub.
Health Trust v. Wons, 541 So.2d 96, 97 (Fla. 1989)). Rather, each case
“*demand[s] individual attention.”” In re Dubreuil, 629 So.2d at 827
(quoting Wons, 541 So.2d at 98). However, it is clear that even if a
compelling interest is shown, the State must put forth “sufficient evidence”
to “satisfy the heavy burden” of demonstrating the necessity of

“overrid[ing] the patient’s constitutional right to refuse medical treatment.”

Id. at 828.

from the Florida Supreme Court’s decision in Inre T.W., 551 So.2d 1186, a
case delineating the fundamental privacy rights of pregnant women.



As discussed below, the trial court wholly failed to apply this strict
scrutiny standard, which places the “heavy burden” of proof squarely on the
State. Rather, it improperly assumed that the State’s parens patriae
authority — which permits the State, in exceptional cases, to order medical
treatment for a child over a parent’s religious objections — permitted the
State to confine Ms. Burton and force her to undergo medical treatment for
the benefit of her fetus. See infra Part Il. In so doing, the court overrode
Ms. Burton’s fundamental rights without requiring the State to establish a
compelling need that justified the extreme deprivation imposed.

Il.  The State’s Interest in Protecting Fetal Life is not Equivalent to
its Interest in Protecting Children and was not Sufficient to
Override Appellant’s Liberty and Privacy Rights.

The State argued, and the trial court incorrectly found, that this case
involved the State’s “parens patriae authority to ensure that children receive

medical treatment which is necessary for the preservation of life and health,”
and therefore applied the rule that “as between parent and child, the ultimate
welfare of the child is the controlling factor.” (Appellant’s Ex. D, at 1.) But
cases recognizing the parens patriae authority of the State to, in exceptional
circumstances, override a parent’s refusal to allow their children to receive

life-saving medical care, see., e.g., M.N. v. Southern Baptist Hosp. of

Florida, 648 So.2d 769 (Fla. 1st DCA 1994) (involving parents’ refusal for



religious reasons to consent to blood transfusion for minor child); ex rel. J.V.
v. State, 516 So.2d 1133 (Fla. 1st DCA 1987) (same); ex rel. lvey, 319 So.2d
53, 58 (Fla. 1st DCA 1975) (same), have no application to this case, in
which the State forced a woman to be confined and undergo unwanted
medical treatment for the benefit of her fetus.

Indeed, no Florida court has applied these principles to the State’s
interest in potential fetal life. This is unsurprising, as the courts of this state
— including the Florida Supreme Court — have time and again refused to
extend the meaning of laws protecting children or persons to include fetuses.
For example, the Florida Supreme Court has held that a statute criminalizing
the distribution of a controlled substance to children was not intended to
apply to transmission during birth. See Johnson v. Florida, 602 So.2d 1288
(Fla. 1992). And, in In re Guardianship of J.D.S., 864 So.2d 534, 538 (Fla.

5th DCA 2004),* the Fifth District Court of Appeal cited numerous Florida

*The Fifth District Court of Appeal relied on the weight of Florida statutes
and court cases, while also pointing to “persuasive ... holdings from other
jurisdictions which have concluded that a fetus is not a ‘person.”” Inre
Guardianship of J.D.S., 864 So.2d at 538. Specifically:

[T]he Florida Supreme Court declined to rule that a fetus is a
“person” within the meaning of the Florida Wrongful Death
Act, Young v. St. Vincent’s Med. Ctr., Inc., 673 So.2d 482 (Fla.
1996), and the Fourth District declined to apply a child abuse
statute in a case involving a fetus, State v. Gethers, 585 So.2d
1140 (Fla. 4th DCA 1991). See also Roe v. Wade, 410 U.S.



cases in support of its holding that the protections of the state guardianship
laws “[do] not extend to fetuses.”

Nor can such an extension be permitted in this case without creating
an impermissible constitutional conflict. By equating the State’s interest in
fetal health with its very different obligation to protect children, and
ordering Ms. Burton to be confined and undergo unwanted invasive medical
procedures for the benefit of her fetus, the trial court contravened decisions
of the United States and Florida Supreme Courts.> These decisions
recognize that because a fetus is inextricably part of, and physiologically

dependent on, the pregnant woman who carries it, a state interest in fetal life,

113, 158 (1973) (“the word “person,’ as used in the Fourteenth
Amendment, does not include the unborn™); . .. In re Fetus
Brown, 294 I1l. App. 3d 159 (Ill. App. Ct. 1997) (holding trial
court erred in appointing guardian for fetus in case involving
mother’s right to refuse medical treatment versus state’s interest
in viable fetus).

Id. at 538-39 (additional supporting citations omitted).

5 Indeed, although the Florida Supreme Court “has declined at this time to
rule out the possibility that some case not yet before us may present a
compelling interest” to require a patient to undergo forced medical treatment
for the benefit of a child or other third party, see In re Dubreuil, 629 So.2d at
827, Amici are unaware of any case decided under the Florida Constitution
that actually approves of such forced treatment. This case should not be
first.



even a viable fetus,® does not ultimately “control” the privacy and autonomy
rights of a pregnant woman.

Since its decision in Roe v. Wade, 410 U.S. 113 (1973), the United
States Supreme Court has repeatedly protected a woman’s constitutional
right to make independent medical decisions related to her pregnancy,
including, ultimately, the choice whether to continue a pregnancy. See, e.g.,
Ayotte v. Planned Parenthood of Northern New England, 546 U.S. 320, 327-
28 (2006) (describing Roe and Casey as controlling); Stenberg v. Carhart,
530 U.S. 914, 920 (2000) (reaffirming Roe); Planned Parenthood v. Casey,
505 U.S. 833, 860 (1992) (same). This stems from the Court’s recognition
that decisions related to pregnancy involve personal considerations that are
central to a woman’s dignity, autonomy, and health. As the Court has

explained:

s The United States Supreme Court has held that a “viable” fetus is one that
is capable of sustained life outside the womb and has recognized that this
point is different for every pregnancy: “Viability is reached when, in the
judgment of the attending physician . . . there is a reasonable likelihood of
the fetus’ sustained survival outside the woman.” Colautti v. Franklin, 439
U.S. 379, 388-89 (1979); see also Fla. Stat. § 390.0111(4) (1999)
(*““Viability’ means that stage of fetal development when the life of the
unborn child may with a reasonable degree of medical probability be
continued indefinitely outside the womb.”). Although Ms. Burton’s
pregnancy was at 25 weeks, right around the earliest time when a healthy
fetus might be able to survive outside the womb, not all fetuses are viable at
this time. And, indeed, despite the fact that she was confined to the hospital,
her fetus was not able to survive even inside the womb. (Appellants Ex. E,
atl.)

10



[T]he liberty of the [pregnant] woman is at stake in a sense
unique to the human condition and so unique to the law. The
mother who carries a child to full term is subject to anxieties, to
physical constraints, to pain that only she must bear.

Casey, 505 U.S. at 852.

These principles apply even more strongly in Florida, where state
interference with the exercise of a person’s right to privacy — including
decisions about reproductive health — must further a compelling state interest
by the least intrusive means. The Florida Constitution contains an explicit
right to individual privacy that has no parallel in the United States
Constitution. Article I, section 23 of the Florida Constitution provides that
“[e]very natural person has the right to be let alone and free from
governmental intrusion into the person’s private life . ...” Fla. Const. art.1
8 23. The Florida Supreme Court has repeatedly held that this provision
provides more protection for the right of individual privacy, including the
right to make decisions about reproductive health care, than does the federal
Constitution. See, e.g., Beagle v. Beagle, 678 So.2d 1271, 1276 (Fla. 1996);
B.B. v. State, 659 So0.2d 256, 259 (Fla. 1995); In re T.W., 551 So.2d 1186,
1192, 1195 (Fla. 1989) (holding “the Florida constitution requires a
‘compelling’ state interest in all cases where the right to privacy is

implicated”).

11



Applying these fundamental guarantees of liberty, privacy and bodily
integrity, courts have held unconstitutional forced interventions on behalf of
a viable fetus in medical circumstances more dire than those here. For
example, an Illinois appellate court held that the prospect of state control
over the medical decisions and bodily integrity of a pregnant woman could
not be constitutionally tolerated and refused to force her to receive medical
treatment on behalf of her fetus. In In re Fetus Brown, 689 N.E.2d 397, 399
(1. App. Ct. 1997), appeal denied, 698 N.E.2d 543 (lll. 1998), a decision
cited with approval by the Fifth District Court of Appeal in In re
Guardianship of J.D.S., 864 So.2d at 539, Darlene Brown, who was over 34
weeks pregnant and experiencing blood-loss that was life-threatening to both
herself and her fetus, refused blood transfusions for religious reasons. The
court, applying virtually the same constitutional standard for refusing
medical treatment as is applied in Florida, held that “balancing the mother’s
right to refuse medical treatment against the State’s substantial interest in the
viable fetus, we hold that the State may not override a pregnant woman’s
competent decision, including refusal of recommended invasive medical
procedures, to potentially save the life of the viable fetus.” In re Fetus

Brown, 689 N.E.2d at 403.

12



Likewise, in a case involving a court-ordered cesarean section to be
performed on a terminally ill woman who was “twenty-six and one-half
weeks pregnant with a viable fetus,” the District of Columbia Court of
Appeals reversed, holding: “We do not quite foreclose the possibility that a
conflicting state interest may be so compelling that the patient’s wishes must
yield, but we anticipate that such cases will be extremely rare and truly
exceptional. This is not such a case.” Inre A.C., 573 A.2d 1235, 1252
(D.C. Ct. App. 1990) (emphasizing that pregnant patient’s wishes “must be
followed in virtually all cases, unless there are truly extraordinary or

compelling reasons to override them”) (internal citations omitted).’

" For reasons discussed infra Part I, this is not an otherwise “exceptional”
case, and thus is completely distinguishable from Pemberton v. Tallahassee
Mem’l Reg’l Med. Ctr., Inc., 66 F. Supp.2d 1247, 1249 (N.D. Fla. 1999), in
which a federal district court held that a court-ordered cesarean section did
not violate the federal Constitution. In that case, the patient was “at full
term and actively in labor [for more than a full day]”. Id. “[And i]t was
clear that one way or the other, a baby would be born (or stillborn) very
soon, certainly within hours.” Id. at 1249, 1251. Indeed, in Pemberton, the
court echoed the analysis in In re A.C., cautioning: “Medicine is not an exact
science. . . . In anything other than an extraordinary and overwhelming case,
the right to decide [on the course of medical treatment] would surely rest
with the mother, not with the state.” Id. at 1254. Based on the unique and
exigent facts and “clear and uncontradicted evidence,” it ultimately held that
Ms. Pemberton’s case was “thus markedly different” from the situation in In
re A.C., and thus extraordinary. Id. However, because the federal court did
not consider Ms. Pemberton’s right to refuse medical treatment under the
Florida Constitution and because the facts of Ms. Burton’s case do not even
begin to approach the facts in Pemberton, that decision does not support, let
alone require, a similar determination in this case.

13



As these cases demonstrate, while the State may seek to advance a
“substantial interest in potential fetal life throughout pregnancy,” Casey, 505
U.S. at 876, and while the weight of that interest increases after viability, id.
at 870, a fetus is not, physiologically or legally, an independent person with
equivalent, let alone greater, constitutional status than the pregnant woman
herself. Roe, 410 U.S. at 156-59. Moreover, to ignore this fundamental
constitutional distinction between the State interest in protecting fetal life
and its interest in the protecting the lives and health of people is to risk
virtually unfettered intrusion into the lives of pregnant women. As Justice
Orfinger presciently cautioned in his concurrence in In re Guardianship of
J.D.S.

While the debate is typically framed in the context of the

State’s right to interfere with a woman’s decision

regarding an abortion, taking control of a woman's body

and supervising her conduct or lifestyle during pregnancy

or forcing her to undergo medical treatment in order to

protect the health of the fetus creates its own universe of

troubling questions. Should the State have the authority

to prohibit a pregnant woman from smoking cigarettes or

drinking alcohol, both legal activities with recognized

health risks to the unborn? Could the Legislature do so

constitutionally given our supreme court’s broad

interpretation of Florida’s constitutional right of privacy

and the limitations placed on the State’s ability to act by

Roe?

In re Guardianship of J.D.S., 864 So.2d at 540-41 (Orfinger, J. concurring

and concurring specially).

14



Thus, the overwhelming weight of federal and Florida precedent
required the circuit court to apply the strictest level of constitutional scrutiny
by giving full weight to Ms. Burton’s fundamental rights of liberty, bodily
integrity, and medical autonomy and requiring the State to carry its heavy
burden of demonstrating an overwhelming interest in fetal health that
justified the extreme liberty deprivation in this case. However, as is evident
from the lower court’s incorrect weighing of the State interest in fetal life as
equivalent to its parens patriae authority, from the outset the court
erroneously presumed that Ms. Burton’s fundamental constitutional rights
were inferior to the state’s interest in fetal life. (Appellant’s Ex. B, at2.) In
so doing, as discussed infra Part 11, it authorized an unwarranted intrusion
on her liberty, bodily integrity, and medical autonomy.

I11. The Liberty Deprivation was not Justified in this Case and, if
Approved, will Invite State Interventions that Only Serve to
Undermine Maternal and Fetal Health.

By essentially removing Ms. Burton’s personal and medical autonomy
from the equation, the State pursued a course that was antithetical to
constitutional limits and to expert recommendations for providing
appropriate and effective care when a pregnant patient disagrees with

medical recommendations to improve fetal health. Indeed, the medical-

ethical recommendations of the American College of Obstetricians and

15



Gynecologists (ACOG) and the American Medical Association (AMA) not
only vigorously discourage the approach taken in this case, they demonstrate
why court-ordered interventions undermine, rather than advance, fetal
health.

In the ACOG Committee Opinion, Maternal Decision Making, Ethics,
and the Law, the ACOG Committee on Ethics addresses the medical, ethical,
and legal “dilemmas when [pregnant] patients reject medical
recommendations,” or otherwise engage in behaviors “that have the potential
to cause fetal harm.” ACOG Committee Opinion No. 321 1-2 (Nov. 2005)
(App. A) (“ACOG Opinion”). The Committee elaborates on six reasons
why “restricting patients’ liberty . . . . for their actions during pregnancy that
may affect their fetus is neither wise nor justifiable.” Id. at 6.

At least three of those reasons are especially instructive in this case.
First, “[c]oercive and punitive legal approaches to pregnant women who
refuse medical advice fail to recognize that all competent adults are entitled
to informed consent and bodily integrity.” 1d. Second, “[f]allibility . . . is
sufficiently high in obstetric decision making . . . that [l]evels of certainty
underlying medical recommendations to pregnant women are unlikely to be
adequate to justify legal coercion and the tremendous impact . . . that such

intervention would entail.” Id. at 7. And third, coercive treatment is

16



“potentially counterproductive in that [it is] likely to discourage prenatal
care.” Id. at 8. Thus, “court-ordered interventions and other coercive
measures may result in fear . . . and ultimately could discourage pregnant
patients from seeking care.” ACOG Opinion at 8. In contrast, as ACOG
advises, “[e]ncouraging prenatal care and treatment in a supportive
environment will advance maternal and child health most effectively.” 1d.
For these reasons, ACOG recommends:
In caring for pregnant women, practitioners
should recognize that in the majority of cases, the

interests of the pregnant woman and her fetus
converge rather than diverge.

Pregnant women’s autonomous decisions
should be respected. . .. In the absence of
extraordinary circumstances, circumstances that,
in fact, the Committee on Ethics cannot currently
Imagine, judicial authority should not be used to
Implement treatment regimens aimed at protecting
the fetus, for such actions violate the pregnant
woman’s autonomy.

Id. at 9 (emphasis added). Consistent with these recommendations, Amici
American Medical Women’s Association promotes the standard that a
“physician shall recognize and respect the rights of all patients, female and
male, regardless of reproductive status, to receive the same standard of

care.” AMWA, Principles of Ethical Conduct (rev. 2000), available at

17



http://www.amwa-doc.org/index.cfm?objectld=243A88E4-D567-0B25-
5C4EBCA9757330EF (last visited July 30, 2009) (App. B) (emphasis
added).
Likewise, the AMA Board of Trustees advises:
Judicial intervention is inappropriate when a
woman has made an informed refusal of a medical
treatment designed to benefit her fetus.
If an exceptional circumstance could be

found in which a medical treatment poses an

insignificant or no health risk to the woman,

entails a minimal invasion of her bodily integrity,

and would clearly prevent substantial and

irreversible harm to her fetus, it might be

appropriate for a physician to seek judicial

intervention. However, the fundamental principle

against compelled medical procedures should

control in all cases that do not present such

exceptional circumstances.
AMA Board of Trustees Report, Legal Interventions During Pregnancy:
Court-Ordered Medical Treatments and Legal Penalties for Potentially
Harmful Behavior by Pregnant Women, 264 JAMA 2663, 2670 (Nov. 1990)
(Report adopted by the House of Delegates of the AMA at the Annual
Meeting, June 1990) (emphasis added) (App. C). The AMA Board of
Trustees Report reaches this recommendation on many of the same grounds

as discussed in the ACOG Committee Report. In addition, it emphasizes

that “[c]ourts are ill-equipped to resolve conflicts concerning obstetrical
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interventions,” and cautions that the use of courts is likely to do more harm
than good in such cases: “When a decision must be rendered almost
immediately, there will be little or no time to obtain the full range of medical
opinions or facts. The inability of a court to understand the full range of the
relevant medical evidence may lead to error with serious and irreversible
consequences.” Id. at 2665.

In contrast to these uniform recommendations, it is evident from the
proceedings below that Ms. Burton’s bodily integrity, privacy, and
autonomous decision-making were given no consideration, let alone
respected; and that the State failed to consider the fallibility of the single
medical opinion presented in this case or the reality, unfortunately
demonstrated in this case, that forced medical interventions cannot guarantee
the preservation of fetal life. (Appellant’s Ex. Eat 1; Ex. Fat 1.)

Additionally, the reported conflict with fetal health in this case — that
Ms. Burton did not agree to comply fully with recommendations regarding
bedrest and smoking cessation — was not “extraordinary.” To the contrary, it
Is hard to imagine anything more commonplace than the inability of a
mother of two to remain on continuous bed rest, or the well-documented
difficulty in quitting smoking. Thus, this was not the type of

“extraordinary” or “exceptional” case that medical experts like ACOG and
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AMA, or other courts, have contemplated as potentially falling within that
rarity of “justified” court intervention.

Moreover, if the decision below stands, it invites State requests for
court intervention in nearly all aspects of pregnant women’s behavior and
medical judgments. In turn, some women will be discouraged from coming
to a hospital for pregnancy care if they know that any disagreement may lead
to forced medical treatment. Such a result does not advance maternal or
fetal health by any measure and is not constitutionally permissible.

CONCLUSION

For all of the foregoing reasons, Amici urge this Court to hold that the
order below violated Ms. Burton’s constitutional right to refuse medical
treatment and constituted an unauthorized intrusion into her fundamental
rights of privacy, liberty, and bodily integrity.

Respectfully submitted,

/s Randall C. Marshall
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physigian-patient relationship would certainly be damaged by
physictan participation in the foreible admindstration of medi-
cal care.®

& physician’s role i3 as 2 medical adviser and counselor.
Physicians should not be responzible for polining the decisions
that a pregonant woman makes that affect the health of herself
and her fetus, ner should they be liable for respecting an
informed, competent refusal of medical care. Inthe interest of
preserving fetal health, the physiclan must ensure that &
pregnant wornan's decision iz a fully informed, competent,
and considered decigion. A phyeinjan should make sure that
the pregmant womnan understands the natura of the proposed
treatment and the implicationa of treatment and nontrest.
ment for both herself and her fatus, A chysiclan may eneour-
age the pregnant woman tg ¢onsult cther sources, such as
family members, health professionals, sosial welfare work-
ers, ot the clergy, to provide her with sdditional information
regarding her decision. When a pregnant, woman makes an
informed refusal of a procedure measit to benefit fetal health,
the physitian cannot be held moratly responsible for the con-
sequences of the pregnant woman’ decision.

dverse Effects on’ the Physielan-Patlent Relations

shlp,—Requesta for court intervention may interfers with
the physiclan-patient relationship in other ways. Physiclan
willingness to gvertide 2 pregnant womans decizion creates
an adversarial relationship between physician and patient.”
In a specilic case, the damage to the physician-patient rela-
tionship may appear to be outweighed in relation to the
benefit to the fetus, However, it may alao precipitate genersl
distiust of physicians on the part of pregnant women. Ones it
becomes known a particular physitian o physiclans in gener-
al are willing to override a pregnant womans prefersnees,
wornen may withhold Information from the physiclan that
they feel might lead the physician to seek judiclal intervens
tion. Or they may reject medical or prenatal care altogether,’
seriously impairing a physicians ability to treat both the
pregnant woman and her {etus. While the health of 2 fow
infants may be preserved by overriding a pregmant womans
decizion, the health of a great many more may be sacrificed,

Conclusians

The. Physiclan's Profeszional Duty.—The physician’s
duty fs to ensure that the pregnant weman makes an informed
and thoughtfia! decision, not to dictate the woman’s decizion.

Physiciana Shovld Not Have a Legal Duty to Seek Court-
Grdered Cbstetrleal Interventions. — There may be no other
case where patient rejection of medieal advice is as frustrat-
ing as when a pregnant woman rejects 6 procedure designed
to benefit her fetus,' Yet, physicians should refrain from
using the courts to Impose personel vziue judgments on a
pregrant wottan whoe refuses medieal advice meant to benefit
her fetus, A= & corollary, a physician should not be lizble for
injuries sustained as a resuit of honoring a pregnant woman's
informed refusal of treatment designed to benefit the fetta,

Justiffeatlon for Sevking Court-Ordared intervantions '

May Ba Parmissitls ﬂn{};ﬂ v Exceptional Clroum-
stances,—An absolute rule thet a pregnant woman has no
legal duty to acespt any medisal treatment that would sub-
stantislly benefit her fetus would be problematic. For exam-

ple, a woran conceivably cowld rafuse oral administration of a
drug that would catse noill effects in her own body but would
elmost certainly prevent a substantial and irreversible injury
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to her fetus, Given the current state of medical technalogy, it
is undikely that such a sitwation would occur. In addition, as s
pragtieal matter, it is unlikely that & woman would refuse
treatment in that situation, s

if an exceptional sircumstance could he faund in which &
medical treatment poses an insignifieant —or no—health sk
to the woman, entails 2 miniral invasion of her bodily integri-
ty, and would clearly prevent substantial and irreversible
barm to her fetus, it might be appropriate for 8 physician to
seek judicial intervention. Howevar, the fundamental prinei-
ple against compelled medical procedures should be 3 control
in all cages that do not present suth exceptional
¢ircumstances,

RESPONSESTO HARMFUL BEHAVIDR BY
THE FREGNANT WOMAN

Alarns at tha Rising Percentagas of Infants
Expoacd to Karmiul Subsatancas In Utere

Currently, attention is increasingly being drawn te in-
stances where the behavior of pregnant women is potentially
harmfulte fatal well-being, There has been particularly great
coneern with the ingidence ofbabies born with coeaine in their
s¥stems 29 A result of cocaine uze by prepnant women, Hospi-
tals are reporting an alarming rise in the number of births of
these drug-exposed infants.™ The unprecedented rise In co-
eaine use among women of childbearing ege is primarity due to
the eurrent popularity of the use of “orack,” 2 coneentrated,
inexpensive, and highly addietive form of cocaine. Experts
estimate that ag many 28 11% of pregnant women have used
an illegal drug during pregnancy, and of those women, 73%
have used evcaine.™ The Americzn Medical Association
{AMA) Board of Trustees” profiled the current problem of
subsgtanes abmze among pregrant wornen and discussed the
clinical challenges involved in identifying and providing com-
prehens{ve treatment for these women,

The alarm with which these Agures have been met {s not
unwarrantad. The affacts of eocaine use by a pragnant weman
on her fetug and subsegquently on her infant can be severs,
Ceeafnecan cause in uters strokes, spontaneous abortion, and
abruptio placentae. ™™ It alzg results in increased infant mor-
tality, Om the average, ctcsine-expozed babies have lower
birth weighta, shorter body lengths at birth, and smaller head
cireumnferences than normal infants.” They also have a higher
ineidenca of physical abnormalities, {ncluding deformed kid-
neys atd neural tube defects,™ Cocaine-expozed babies eften
experiente withdrawal symptoms that make therm more irr-
table and resistant to bonding than other babies,™* Research-
ers helieve that cocaine—axpased babies will be mere likely to
experience learning disabilities ™

Although drug and other substance abuse hy the pregnant
woman atteacts intense media attention, there are actualiy a
large variety of behaviors that can adversely affect tha fetus,
Cigaretie sroking by pregmant wormen results in higher rates
of epontaneous abortion, premature birth, increased perina-
tal mortality, low birth weight, and negative effects on later
growth and development in infants.*™ Many preseription or
over-the—counter medicines will eross the placenta and affect
fatal health.™ Exposure ko hazardous chemicals hefghtens the
sk for spbntaneous abortion, premature birth, stiflbirth, low
birth weight, and birth defects.”

Bpecial mention should be made of aleohol vze. Many stud-
ies have confirmed the dangerous eifects of alrohol use by
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regnant women on their infants, ™" Babies born with Eatal
alechol eyndrome suffer from prenatal and postnatal growth
retardation: cardicvaseular; limb, skull, ang facial defects
jmpaired fine- and gross-motor function: and impaired intel-
\ectuat function.™* Despite the serious health effeets of alco-
hol consumption, the legal and soeial acceptance of aleghel
make its use particularly diffleult to prevent. Further, while
sxcessive alcohol nse during pregnancy ceriginly pan cause
sepious fetal harm, no minimum level of alephel use has yet
bagn established as safe. ™ The AMA, former Surgeon (en-

* aral Koop, and anumber of other experts have concluded that

tota) abstinence i the only way to ensure no ifl effects from
aleohol onsumption during pre gnanch*

Legal Peraities as a Reaponaa o Substance
Abusa by Pregnant Women

The rising percentage of babies born with cocaing in their
systems has been matched by the rising frustration of the
health care and Jegal eommunities in Gnding ways to prevent
the problem. A growing number of jurisdictions have tried to
impose legal penalties, often eriminal sanctions, inan attempt
ko deter drug ues by pregnant women.? Women have been
charged unider statutes against child abuse and neglect and
the delivery of a controlled substance 16 minor,** or given
speclal penalties for an unrelated sonviction because they
wera pregnant and suspected of cotaine use* Evidence of
drug shuse by pregnant womsn is heing used as grounds for
the mate’s assuming immediate custody of newhorns,” In
addition, other legal interventions, such as eivil detention,
nave been sought in order to wmonitor or control the hehavior
of a pregnant woman when her behavior wes considered
potentiaily dangerous to her fetug, " For the most part,
these attempts to criminalize or lagally penalize behavior by
pregnant wormen have been unsuceessful, Several courts have
ruled that existing statutes against child abuse and neglect
ranmot be appiied to the fatus ™ '

Some public officials belleve that imposing eriminal sant-
tiong will deter substance abuse by pregnant womei. Howey-
ér, many health and social welfare experts feal that the prob-
tern is mote effectively addressed as & health conesrn rather
than a6 a legal problem.” They fartier maintain that eriminal
sanotions will not only fall to deter pregnant women from
substance abuse, they will in fach prevent them from geeling
prenatal cara or medical help for their dependency.

nearceration or Detanticn During Pregnancy.—Incar-
caration or dstention might seem to he the most effective
means of preventing a specific harmful behavior. Ostensibly,
the state could force an jncarcerated or detained wornan to
adopt behavior that would promote the health of her fetus,
However, incarcerating pregnant women in order to pre-
sarve fetal health may prove pounterproductive.

Any sttempt at detecting and manzging the potentially
harmtul behavior of pregnant wamen through tegal inferven-
rion Is likely to require substantial participation on the part of
the medical community, For instance, if a preghant woman
actions are classified a2 child abuse, legal obligations are
created for the physician. All states require physieians to
report suspected abuse. " Mozt, in faet, heid health care per-
sonnel liable for failure to report, and sore 5tates even main-
tain lisbility for Bailurs to dlagnose child abuse properly.”.

It ig mot wwgasonable to assume that at-risk pregnant
women would be deterred from seeking contact with those
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peopte or institutions who might take action leading to their
incarseration, Pregnant woman will be likely to avaid seskdng
prenatal or other medical care for fear that thelr physiciane
\mowledge of substance abuse or other potentially harmful
behavior could result in a jall sentence rather thar proper
medical treatment, This fear is not unfounded; recently,’a
pregnaht Woman who sought medical care for injuries ve-
reived 65 a result of a spousal beating was reported to the
authorities, arrested, and charged with eriminal child abuse
for drinking during her pregrancy,” The case was suhse-
quently dismiseed. In addition, the number of women who are
convicted and incareerated for potentially harmful behavior is
iikaly to be relativaly small in comparison with the number of
women who would be prompted to avoid medical care alto-
gether. As a result, the potential well-being of many infants
may be sacrificed in order to preserve the health of a few’

Tmposing eriminal or civil sanctions on pregnant womnen [or
petentially harmful behaviar may also encourage wornen bo
ceck abortions in order to avoid legal repereussions, Tn addi-
tion, incareeration would be of only limited value since a
considerable amount of damage rould be done to the fatus
before & woman even realized she was pregnant.”

Furiher, while the inearserztion of preghant Women would
be intended to benefit the fetus, the reglity of the environ-
ment in which pregnant women would be placed would do
lrtle to ensure fetsl health, Prisens in gensral have inade-
guate health care resources. Moreover, prison heaith experts
wary that prisons are sshockingly defielent” in attending to
the health care needs of pregniant worhen.® Most prisons have
inadenuate protocol, staff, or training to properly attend to
the epecial needs of pregnant prisoners, The resclt has besn
widespread e Eeiencies in prematal diet, nutrition, and exer-
vize and seriously inadequate, if any, prenatal care, Pregnant
women in jail are routinely subject to ronditions that are
hazardous to fetal health, such as pFross svercrowding,”
24 howr jock-up With no aeess to exercige or fresh air, expe-
sure to tuberenlosis, measles, and hepatitie, and a generatly
filthy and unsanitary enviroment. Additionally, it iz unciear
that {nearceration would prevent drup use by pregnant wom-
on hesause drugs are readily available in prison.**

Legal Fanalties Imposed After Birth, =—Criminal Sanc-

" tigma —The mest compelling reason that has been prapased

for instituting postnatal criminal sanctions in cases of sub-
gtanes abuse by pregnant women is to prevent damage o fatal
health, The actual efficacy of eriminal sanctions s & methed
for preventing subdtance abuse is doubtful, howsven Obvi-
ously, fetal harm canzed by substance abuse ta averted only
by effecting abstinence ¢rom harmful substances by pre gnant
women, Punishing a person who abuses drugs or aleohol iz not
generally an effective way of curing their dependency oT
preventing future abuse, The AMA has stated that it iz clear
that addiction Is not simply the product of a failure of individ-
ual willpower.” # Substance abrise 13 cansed by complex hi-
reditary, environmental, and soctal facters. Individuals whi
are subgtance dependent have impaired compatence in mak-
ing decisipns sbout the use of that gubstance. :
Punishing a person for substance abuge is generally ineffee-
tive because it ignores the impaired capacity of substance-
abusing individuals to make decisions for themselves, In ail
but a few cages, fakinga harmful substance such as epcaine is

* not meant to harm the fetus butto satisfy an acute psychologi-

cal and physical need for that particular substance. Ifa preg-

Ifragnan:v—s:uard gl frustees 2567




nant woman suffers from e substance dependency; it is the
physiea) impossibility of avolding an impact en fetal health
that causes severe damage to the fatus, not at intentionat g
mali¢ious wish Lo cause harm,

A woman's soeiostoniomis position may further affect her
ability to carry out her moral responsibility to provide reason-
ahle care in preserving fetal haglth, The women most Hkely to
be prosecuted for exposing their fetuses to harmful seb.
gtences are these from the lower economic levels.™ These
watnen are mere Hkely to lack access bo both pranatal care and
substance abuse treatment because of financlal barriers.”
They are often uninsured or underinsured. ™ Even when Med-
leaid {3 available, women mey still lack access to madical care
bezause of inadaquate system capacity.”

Access to care dees not puarantes that pregnant women

willreceive drug treatment; one of the most commonly missed

diagnoses in obstetric end padiatrie medicine is drug abuse,
Additionally, many prenatal ¢are facilities do not have the
eaparity to treat substancs abuse, '
Pregnant substance abusers alzc tend to have other sevare
life stresséa'that may contribute to their substance ebuse, An
AMA Board of Trustees® report states that female substanes
zhugers tend to have more dysfuncticn in their families than
nonabusers. They have high levels of depression, anxety,
sense of powerleszness, and low levels of self-estesm and sslf-
confidence.” A stedy done by a center that treats female

substance abusers found that 70% of them were sexuslly

abused as children, as compared with 16% of nonsubstance
abusers,” Eighty-three percent had had a chemically depen-
dent parent, as opposed 0 35% of the nonabusers,” Seventy
percent of fomale substatice abusers report being beaten ™
Ten pereent of female substance abusers in one study were
homeless, while 50% had oceasional housing problems, ™

Substanes dependence ang ¢ontributing factors cannot be
used a3 an exeuss for disregarding the consequenses of depen-
dent behavior on fetal and infant health, However, the magni-
tude of the probler and the influence of aggraveting factors
mey preclude eriminal sanetions from being an effective de-
terrent. For example, the use of illegal substances slready
ineurs criminal penalties. Pregnant women who use illega!
substances are sbvicusly not deterred by existing sanctions;
the reasons that prompt them to ignore axisting penalties
might also prompt disregard for any additional penaities.
Purthermore, in ordinary instances, coteern for fetal health
prompts the great majority of women to refrain from potens
tially harmful behavior, If that concern, generally & strong
impetus for avoiding certain actions, is not sufficiant to pre-
vent harmful behavior, then it is questionable that criminal
sanctions would provide the additional motivation needed t5
avoid behaviora that may cause fetal harm.

Clvll Liablfity aa a Remeody for Hermiful Behavior by
Pregnant Women, = Regardless of the ineffielency of crimi-
ngl sanctions, a woman whe uses harmful substances during
her pregnancy often gives birth to a child who is either
impaired or less healthy than the child would have been had
the mother abstained from substance abuse. It is widely
aceepted that if a person other than tha pregnant woman acts
in such a way that fetal health, and consequently & childs
nealth, iz impaired, then that persen can be held eivilly liable
for the impairent.” While recovery in such situations is
meant to compensate the parents of the impaired child, it may
230 be used to compensate the subsequent child for injuries
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resulting from nagligent actions during the prenatal perind, ®

The consequences of harm may be similar repardless of
whether the responsible party is the pregnant womdn hersel?
or another person {a third partyh Some commentators have
stated that to punish third parties but not pregnant women
for actions that result in harm to the fetus would be inconsis-
tent.” However, & pregnant woman and her fetus share a
physieal interdependeney that 3 third-party tort-faasor and
the fetus do not. The nature of the relationghip between the
pregnant weman and her fetus makes problematie tort lizbil-
ity against the mother for prenatal injuries.

Third-party liability protects both the pregnant woman and
her fetus from behavior that is normally unaseaptable under
any efrcumstances,” For {nstance, s drunk driver Is Kable for
hiz or her actjons because thay are a menance to all, the bomn
and unborn alike. However every etion on the part of a
pregnant woman ean have substantial impact on fetal health,
Matermal Hability would severeiy restrict a pregmant woman's
fresdom to aet in even normally innoeuocus ways.

Causes of action would arise much more frequently than
instances where the mother would actually be at fault, The
diffieutty in determining the ¢suse of infant impairment could -
give rise to numerous unfounded elaims of maternal habikity,
Many women who behaved in an acceptable manner during
pregnaney would be unfairly subjected to Yability proceed-
inga, just az presently many physicians who practice good
obstetrical medicine are subjected to unfounded lability
elaims.

Even if it could be proven that a pregnant woman'’s behav-
ior caused infant impairment, intense scrutiny of the most
Intimate details of a pregnant woman's life would be required
to evaluate the extent to which she could be held responsible
for her actions." A judicial investigation to determing which
setion esused the harm and its reasonablenezs would have to
inelude a determination of whether the harm was caused
before or after the woman reslized she was pregnant and
whether sha resiized the behavior could affect fetal health,
The court would also have to determine whether she could
have reasonably prevented the harm or whether the action
taken wag reasonable in the context of other ¢ireumstances.
Even the most insignificant decision on the part of the preg-
nant woman could be subsequently called into question,

The imposition of civil iiability an women whosa {nfants are
born impaired would pose too great a burden and too great an
intrusion into the lives of innovent women to justify it as a
remedy to harmfnl bebavior by the pregnant woman,

Tho Moat Effective Method of Preventing Harmful
Behavlor by Pregnant Women
Is Through Treatmant and Education

Many health and public welfare officials fesf that the mest
effective way of preventing substance abuse in pregmant
women is through education about potential harms and the
provision of eomprehensive treatment for thelr abuse.™ Im.
purtant methods for preventing or minimizing fetal harin dus
to substance abuse by pregnant women incdude identification
of wommen who are at high risk for being substance abusers,
ezrly medieal and psychotherapeutizintervention inthe preg-
naneies of substance-abusing women, and access to programs
that address tha full renge of social and health care needs
assocfatad with substance abuse,” The National Association
for Perinatal Addiction Education and Research has docu.
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mented the efficacy of programs that follow these methods.”

In contrast, criminal penalties may exscerbate the harm
done to fetal health by deterting pregnant substance abugers
from ohtaining help or eare from either the health or public
welfare professions, the very people who are best able to
prevent futurs abuse, The Californiz Medical Assceiation®
has noted: '

While unhealthy behavisr cannot be wordoned, to bring eviminal
charges AgRinst 3 prognant womat for aetivities which may be harm-
ful to her fetus is inapproprizte. Such prosecution ia sounterproduc-
bive to the public interest 26 it may diseourage 2 WomAT from secking
prenatal care or dissuade her from providing accurate indormation ta
heslth eare providers out of fear of gelf-inerimination. Thia failure 1o
seek proper cara of to withhold vital information eoncerving her
health neuld inerease the riska to herself and her baby,

=)

Florida's seeretary of Health and Rehabilitative Sarviees has
4iso observed that petential prosecution under existing ehild
abuse or drug nse statutes already "makes maty potential
reporters Feluctant to identify Wwomen a3 substance
abusers,™ :

It may seers that a pregrant substance abuser has an
abligation to cbtain treatment for her dependence, However,
ohtaining treatment is not currently a practical alternative
for pregmant substance abusers, Even the most persistent
woman is likely to fail to find a treatment program for her
substznee dependency. Rehabilitative eenters for ststance
sbusers are in short supply.” The majority of those facilities
that do treat substance abuse refuse to accept pregnant wom-
en, in part due to concerns over lizhility.® Of the few eenters
that do treat pregnant women, most have long waiting lists.

Furthar, the majority of substance abuse treatinent facili-
ties opetate on an adult-male centered model,” They are not
desigred to sddress problems specific to womens psychologi-
eal or physiological needs. Nor are they equipped to handle
gther problems that substance-dependent women pftes Have,
suich a8 how to arrange day-care for older children or counsels
ing for 4 woman who is sbused by a speuse or partner. It
would be an injustice te punish a pregnant wemen for not
receiving treatment for her substance abuse when treatment
is not an aveilable option to hern

Finally, societa} efforts to educate pregnant women and
provide accessible treatment for those who tnay be substance
abusers promote relationships and ettitudes that are benefi-
cia! to fatal health in general. Oriminal penalties Tevied
againat pregnant women for their sctions swould posit physi-
cians a2 povernment agents with enforcement regponsibliities
yather than as coneerned patient advoeates,® Criminal penal
tes would also emphasize conflict between the pregnant
wornan and her fetus, which does not encourage 2 healthy
relationship between the pregnant woman and her future
child. On the other hand, providing edueation and trestment
emphasizes cooperation and trust hetween the pregnant
worman and her physician and facilitates a more emotionally
positive refationship after birth.”

State-Assumed Gustody of Exposed Infanis

Another response to harmful behavior by pregnant womeh
is taking the woman® baby into state custedy after birth.
Probably the most widely accepted action for preterm sub-
stance abuse is state-assumed custody of infants who show
signs of prenatal exposure to harmfu! substinces.” Legsl
peneities for behavior while pregnant are preblematie be-
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¢ause a pregnant woman and her fetus eannot practically ba
treated as separate entities, Once an infant is born, this i3 not
a congigeration. In addition, evidence shows that parental
substance abuse and ¢hild abuss are highly correlated.® Chil-
dren who have been impatred due to in utero expesurs to
harmfil substances are likely to be especially difficult to care
for, requiring above normal parenting gkills, ™ Courts have
ruled that the potential for sbuse implied by substance abuse
by a woman while preghant is adequate justification for sllow-
{ng the etate to assime at Jeast lemparary eustody of thesd
infants." o
Drdinarily, the stats eannot impose punishment for putens
tial, rather than actual, actions. Presumably, the termination
or suepension of parental rights i3 an exception because it ia
primarily a protection for the child and net a penalty diracted
at the parent.” In the interest of preserving family unity
wherever reasonably possivle, courts should be careful to
ensure that such actions are actually protective of the child.

Consideration of Griminal or Chvli Sanctiona
in Excoptional Cases

Some sommentators have argued that legal penalties or
state intrusion into the lives of pregnant women are legally
justifizble because once & pregnant woman forgoes her right
tohave an zborticn she has a “legal . . . duty to bring the child
into the world 2s healthy as is reasonably passible,” ™ Thia
duty includes restrictions that “may gignificantly limit & wom-
an’s freedom of action and even lead to forcible bodily intru-
sion.”® The implication is that once a waman has become
pregnant and does not take effirmative steps to terminate her
pregnancy, then she hes forfeited her constitutional rights Lo
bodily integrity and privacy.

Heowever, this legal argument has been eritieized a5 miz-
placed.* One commentator notes that such a waiver of consti-
tutiona! rights never actually takes place because Lwomen de
not appear before judges to waive thelr rlghts at any time
during pregnancy.™ The fact that a woman does not abort her
fetus cannot be construed as the willing forfeiture of her.
constitutional rights. Further, if the declsion to have a child
automatically precipitates a weiver of ronstitutionsl rights,
then the state has created a penalty for choosing to bear 2
chiid.? The right to procreate is sonstitutionally protected and
its exercise cannot be penalized.’ In additien, state-imposed
penalties upon the decision lo bear children would be trou-
bling ag 3 policy mattes

Absolutely prohibiting legal penelties for all potentiatly
harmful actions by & pregnant Woman may seemextreme. For
ingtanee, if a Sitwation arcse in which a woman willingly
engaged in an elective behavior that would clearly cause
severe and irreparable injury to the future child, it seems
ineongrucus to suggest that society ghould heve no legal
recourse for such behavior.

Yet, it i difficult to imagine that such eireumstances might
pccur in significant numbers, if at all. More important, the
conscious inflietion of certain and severe harm to the fetus
would generally pose a serious risk of harm to the pregnant
woman &s well. Therefore, counseling, peychiatriec treatment,
orother support services would probably be a more approprit
ate response then triming) punishment. In addition, it is
difficult to imagine & situation in which legal rules would be
the best policy cholee as legal penslties or Lability may be
ultimately dettimental, rather than beneficdal, to fetal health,
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RECOMMENDATIONS

‘The AMA Boazrd of Trustess recgmmends adeption of the
fallowing statement: :

1. Judieialintervention is inappropriate when & woman has
made an informed refusal of 2 medical treatment deslgned to
benafit her fatus. '

If an exceptienal elrcumstance eould be found in which a
medical treatment poses an insignificant or no health risk to
the woman, entails a minimal invasion of her badily integrity,

"and wonld clearly prevent substantial and irreversible harm

to her fetus, it might be eppropriate for a physician 16 seek
judicial iatervention. However, tha fundamental principle
ageingt compelled medical procedures showd contral in al!
eases that do not present such exceptional circumstancea.

2, The physician’s duty 1s to provide appropriate informa-
tinn, such that the pregnant woman may make an informed
and thoughtful decision, not tadistate the woman'’s decision.

3. A physieian should not be lable for henoring 2 pregnant
woman's informed refueal of inedical trestment designed to
benafit the fatus,

4, Criminal sanetions or civi} Hability for harmful behavior

' by the pregnant woman toward her fetus are inappropriate.

5. Prepnant substance abugers should be provided with
rehabilitative treatment appropriata to thelr specific physic-
logizal and psychological needs.

&. Tominirize the risk of lepal action by & pregnant patient
or an injured child or fetus, the physician should document
medical recommendations made ineluding the consequences
of failure to comply with the physician’s recommendations,
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	STANDARD OF REVIEW
	 On this appeal, the threshold issue is whether the court below applied the correct constitutional analysis for determining whether the State carried its burden of demonstrating that absolutely depriving Appellant of her fundamental constitutional rights of privacy, medical autonomy, and liberty, was necessary to achieve a compelling state interest.  Because the appropriate constitutional analysis is a question of law, review on appeal is de novo.  See Armstrong v. Harris, 773 So.2d 7, 11 (Fla. 2000); see also Davis v. Bruhaspati, Inc., 917 So.2d 350, 351 (Fla. 1st DCA 2005); Wagner v. Wagner, 885 So.2d 488 (Fla. 1st DCA 2004).


